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CASE Michael Miller v. The Home Depot USA,
Inc., No. VG 03084505

COURT Superior Court of Alameda County,
Oakland, CA

JUDGE Gordon S. Baranco
DATE 0055//1122//22000044

PLAINTIFF
ATTORNEY(S) James J. O’Donnell, O’Donnell & Smith,

Walnut Creek, CA

DEFENSE
ATTORNEY(S) Paul Caleo, Burnham Brown, 

Oakland, CA 
Jennifer Thomas, Burnham Brown, 
Oakland, CA

FACTS & ALLEGATIONS Michael Miller, 40, was a self-employed
general contractor and construction supervisor for Pulte
Construction. On June 19, 2002, he went into The Home Depot’s
Livermore store to purchase 18-foot to 20-foot headers for a
duplex he was then building. (A header is a horizontal framing
member installed above a door or window to transfer the build-
ing’s load from above the opening to the supporting wall struc-
ture on either side of the opening.) He obtained the assistance of
two employees to retrieve a unit of banded lumber from an over-
head storage compartment above the table saw where the lum-
ber would be cut to whatever length Miller requested. The
employees set the lumber on the forks of the forklift. The forks
were slightly raised and tilted back to ensure that it was stable,
to allow Miller to select the lumber and for the employees to then
lift it onto the table saw to be cut.

After the first piece had been cut, a large 18-foot piece rolled
off the forks onto Miller’s foot. He tried to twist out of the way,
thereby injuring his right foot and left knee.

Miller sued Home Depot, Atlanta, alleging that it was negli-
gent in violating its own safety policies and procedures in retriev-
ing the lumber and by allowing Miller into the area where the
lumber was resting on the forklift. He also alleged that it was the

actions of one of the employees that caused the lumber to roll off
the forklift onto his foot.

Home Depot denied that it violated any of its policies and pro-
cedures that are used to protect both its customers and employ-
ees when the lumber was retrieved from storage and then left on
the forklift. Further, it alleged that it was Miller himself who
caused the lumber to fall off the forklift. Alternatively, it argued,
there was insufficient evidence to establish who or what caused
it to roll off the forklift.

INJURIES/DAMAGES Miller suffered contusions to the top of his
right foot and tears to the meniscus and anterior cruciate liga-
ment of his left knee. The injured ACL required total recon-
structive surgery.

VERDICT INFORMATION The jury found for the defense.

DEMAND $250,000
OFFER $60,000

TRIAL DETAILS Trial Length: 5 Days
Jury Deliberations: 1.5 Hours
Jury Poll: 11-1
Jury Composition: 9 male, 3 female.

PLAINTIFF
EXPERT(S) John Warbritton III M.D., Orthopedic

Surgery, Oakland, CA 

DEFENSE 
EXPERT(S) Terence McDonnell M.D., Orthopedic

Surgery, Berkeley, CA

EDITOR’S COMMENTS Counsel for the plaintiff did not respond
to a faxed draft of this report and a phone call.
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